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The dynamic balance of contextual elements between Crimes Against Humanity and War Crimes under the
Rome Statute

Ziyu Zhao
University of New South Wales, Kensington Campus, Sydney, Australia

[ Abstract]The promulgation of the Rome Statute marks a new stage in the codification and institutionalization
of major international crimes, especially Crimes Against Humanity and War Crimes. Both crimes aim to protect
fundamental interests of humanity; however, their normative provisions and boundaries of applicability are subject
to ambiguity, conflict, and overlap. This article systematically examines the provisions concerning the contextual
elements of both crimes, analysing treaty texts, judicial decisions, and academic theories, and argues that the
substantive distinction lies in the preconditions for conflict-related applicability and in the legal classification of
victim groups. The two crimes differ in their treatment of the background and intensity of conflict, the involvement
of relevant organisations and planning, and the status of victims as members of armed forces, civilians, or holders of
special property interests. Specifically, when a conflict shifts from a war between two armed groups to a unilateral,
large-scale attack against civilians, or when attacks on civilians or property under military necessity evolve into
targeted violence against civilians as such, the applicable legal framework may shift from war crimes to crimes
against humanity. Accordingly, this paper proposes a comprehensive method of dynamic identification, involving a
step-by-step analysis of overall and specific conflict contexts, variations in conflict intensity, and changes in the
categories of persons affected during the conflict, thereby clarifying the boundary between the two crimes and
refining the corresponding rules of legal attribution.

[ Keywords 1 Rome Statute; Crimes Against Humanity; War Crimes; Dynamic balance; Method of
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